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ESTABLISHING RATES FOR SERVICE RENDERED BY 
PUBLIC UTILITIES BY CONTRACT 1 

By Walter A. Shaw 2 

By an act of the Illinois Legislature, approved June 30, 1913, and 
in force January 1, 1914, there was established a rule by which it can 
be determined whether or not "all rates or other charges made, 
demanded or received by any public utility, or by any two or more 
public utilities, for any product or commodity furnished or to be 
furnished or for any service rendered or to be rendered" are just and 
reasonable. 

Section 32 of the Act provides as follows: 

Every unjust or unreasonable charge made, demanded or received for such 
product or commodity or service is hereby prohibited and declared unlawful. 



Section 41 of the Act also provides as follows: 



Whenever the Commission, after a hearing had upon its own motion or upon 
complaint, shall find that the rates or other charges, or classifications, or any 
of them, demanded, observed, charged or collected by any public utility for 
any service or product or commodity, or in connection therewith, including 
the rates or fares for excursion or commutation tickets, or that the rules, regu- 
lations, contracts, or practices, or any of them, affecting such rates or other 
charges, or classifications, or any of them, are unjust, unreasonable, dis- 
criminatory or preferential, or in any wise in violation of any provision of 
law, or that such rates or other charges or classifications are insufficient, the 
Commission shall determine the just, reasonable or sufficient rates or other 
charges, classifications, rules, regulations, contracts or practices to be there- 
after observed and in force, and shall fix the same by order as hereinafter 
provided. 

Attention is called to the fact that if the Commission after a hearing 
had upon its own motion or upon complaint, shall find the rates or 
other charges insufficient, the Commission shall determine the just, 

1 Read before the Illinois Section, March 23, 1921. Discussions are request- 
ed and should be sent to the Editor. See, also, discussion of next paper. 

1 Formerly member of the Public Utility Commission of Illinois; 30 North 
LaSalle St., Chicago, 111. 
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reasonable or sufficient rates. From such action there is no escape 
unless the several individual Commissioners making up the Commis- 
sion violate their oath of office. 

In case Maclay Hoyne, State's Attorney, vs. The Chicago & Oak 
Park Elevated Railroad Company, in which an order of the Public 
Utilities Commission of Illnois was challenged in the raising of fares 
from five cents to six, Judge Baldwin of the Circuit Court of Cook 
County, in an opinion rendered January 22, 1919, said: 

They are, however, by the Public Utilities Act, charged with the duty 
(among others) of ascertaining whether the rates or charges of the Utilities 
Company are "insufficient, and, of course, that means insufficient as a 
reasonable and just rate." 

As to what constitutes a just, reasonable or sufficient rate, the 
Supreme Court of Illinois in case, The State Public Utilities Commis- 
sion ex. rel. The City of Springfield vs. The Springfield Gas and Elec- 
tric Company (291 111., 219) said: 

The basis of all calculations as to the reasonableness of rates to be charged 
by a corporation maintaining a public utility under legislative sanction must 
be the fair value of the property being used by it for the convenience of the 
public, and in order to ascertain that value the original cost of construction, 
the amount expended in permanent improvements, the present cost of con- 
struction, the probable earning capacity of the property under the particular 
rates prescribed by statute, and the sum required to meet operating expenses, 
are all matters for consideration and are to be given such weight as may be 
just and right in each case. 

The rule laid down by the Illinois Supreme Court to determine the 
reasonableness of rates to be charged by a public utility, is in full 
accord with the rule laid down by the United States Court and the 
Supreme Courts of other states. 

In the Springfield Gas Case, supra, the Illinois Supreme Court at 
page 237, in concluding, said: 

After all, the questions presented in this case are largely questions of busi- 
ness judgment, and no rule can be laid down which can be applied mathe- 
matically to every situation. Each case must rest largely upon its own facts. 
We are aware of the grave character of the questions with which we have had 
to deal and of the great injury, not only to private interests but to the public 
at large, that may result from error. The same may be said of any legislative 
policy in matters of moment. We have dealt with the legal principles under- 
lying this case, but the ultimate question is a question of business and results 
cannot be predicted. In such a case the Commissioners ought to move with 
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caution. An unwise administration of regulatory laws will drive capital 
from the field and bring on public calamity by causing the utilities to cease 
to function. It is equally important to the public and the utilities that the 
rates established be just and reasonable. 

The above statement of the Supreme Court is so clear and con- 
vincing that no further comment is necessary. 

During the latter one-half of 1920 and prior to the nomination 
and election of Governor of Illinois there was carried on against the 
outgoing State Administration a most vicious and vilifying campaign 
especially as to the work of the outgoing Public Utilities Commis- 
sion. The favorite charge against the Commission and the one that 
met with apparent popular favor was that it disregarded all contract 
ordinances and contracts for rates contained therein, and farther 
charging that the Commission gave no more consideration to said 
alleged contracts than if they were mere scraps of paper, the same 
as "Kaiser Bill." 

To more fully illustrate the charge against the old Commission 
thereby violating the constitution of the State and the laws of the 
land, the following quotation is made from a copy of resolutions 
adopted by the City Council of Quincy, Illinois, as read by Honorable 
Harry P. Pearsons, Mayor of the City of Evanston, Illinois, and for 
the past two years president of the Illinois Municipal League which 
is as follows: 

The City Council of the City of Quincy, unanimously ask on behalf of the 
people of all parties of said city how you stand on the question of Public 
Utilities with relation to municipal home rule or local self-government. 

This Council has repeatedly and unanimously declared itself in favor of 
municipal self-government in the matter of granting rights and privileges 
belonging to the people of a municipaltity and against the arbitrary annul- 
ment of the municipal rights in franchises and contracts made previous to the 
existence of the State Board of Public Utilities and contrary, this Council 
believes, to Section 10, Article 1, of the United States Constitution which 
says that "No state shall pass an ex post facto law, or law impairing the obli- 
gations of contracts." 

Upon such a fundamental principle of constitutional right and free govern- 
ment, subject to constitutional principles, this and many other municipalities 
of the state have long stood, contending for the rights of which they have been 
stripped, and protesting against the wrongs that, in violation of franchises 
and contracts, have been forced upon their citizens. All this was long before 
there was any thought of making, one way or the other, a party question, or 
a controversy or contention in any political convention in this state. It is 
not a party question but one of fundamental principle and we hold that our 
position is right and will be adhered to regardless of factions or partisanship, 
or who may be for or against it. 



324 WALTER A. SHAW 

Let us see how some of the cities in the state of Illinois regarded 
these so-called contracts and constitutional rights, long before any 
Public Utilities Commission was thought of. 

November 9, 1882, the City Council of Danville passed an ordi- 
nance granting the Danville Water Company the right of construct- 
ing and maintaining water works, and of using the streets of the city 
for that purpose for the term of thirty years. By the same ordinance 
the City agreed to pay the water company as hydrant rental for 100 
fire hydrants for the term of thirty years, at the rate of $75 each per 
year. It was further provided that hydrants in excess of 100 should 
be at the rate of $62.50 each per year for the next forty hydrants; 
and for all in excess of 140 the rate should be $50 each per year. 

On January 17, 1895, the City Council of Danville passed an ordi- 
nance reciting that the rates theretofore charged as hydrant rental 
were excessive, and that from and after May 1, 1895, the rate for the 
first 140 hydrants should be $50 each, and proportionately lower 
rates should be charged for additional hydrants. 

The City contended that the rates fixed in the last mentioned 
ordinance were just and reasonable, and that its indebtedness to 
the water company should be computed upon the bases of the rates 
prescribed in said ordinance. 

The Water Company contended that the ordinance of November 
9, 1882, fixing the higher rate for a period of thirty years constituted 
a valid contract between it and the City; that the subsequent ordi- 
nance of January 17, 1895, which provided for a substantial reduction 
in water rates, was unconstitutional and void. Please note the con- 
tention of the City of Danville and the Water Company in this 
instance as compared to the resolution adopted by the City Council 
of Quincy, Illinois, protesting against the orders of the Public Util- 
ities Commission of Illinois issued in pursuance of the Act. How 
it comes home to us. It depends upon whose ox is gored as to 
whether ordinances passed by cities for fixing rates constitute valid 
contracts and whether any variation from same is unconstitutional. 

The Water Company challenged the power of the City Council 
of Danville to fix rates other than those fixed in the ordinance of 
November 9, 1882, and invoked the aid of the courts. The Illinois 
Supreme Court in deciding this case (City of Danville vs. The Dan- 
ville Water Company, 178 111., 299) on February 17, 1889, at page 
312, said: 
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There was to be reserved to the city council the power to fix the rates by 
ordinance at such figures as should be fair and reasonable. If the rates were 
to be fixed by ordinance, they could only be fixed by such ordinance as was 
legal and whose passage was within the power of the council. A legislative 
body cannot part with its powers by any proceedings, so as not to be able to con- 
tinue the exercise of such powers. It has no authority even by contract to con- 
trol and embarrass its legislative powers and duties. (Greenhood on Public 
Policy, p. 317; Cooley's Const. Lim. p. 206; 15 Am. & Eng. Ency. of Law, p. 
1045; 1 Dillon on Mun. Corp. sec. 443.) What might be proper for a city 
this year might not be proper the next year. It is impossible to determine 
with absolute or even tolerable certainty what changes a few years might 
work in the character and reasonableness of rates to be charged for water 
supply. No contract is reasonable, by which the governing authority abdi- 
cates any of its legislative powers, and precludes itself from meeting in a 
proper way, emergencies, or occasions that may arise. "These powers are 
conferred in order to be exercised again and again, as may be found needful 
or politic, and those who hold them in trust today are vested with no discre- 
tion to circumscribe their limits or diminish their efficiency, but must trans- 
mit them unimpaired to their successors. This is one of the fundamental 
maxims of governments; and it is impossible that free government with re- 
strictions for the protection of individual or municipal rights could long 
exist without its recognition." (Gale v. Kalamazoo, 23 Mich. 354; Millikin 
v. County of Edgar, 143 111. 528.) 

This same case was twice again appealed to the Illinois Supreme 
Court on practically the same set of facts, and the opinion of the 
Court was adhered to in the above case. (City of Danville v. Dan- 
ville Water Company, 180 111., 235; Danville Water Company v. 
City of Danville, 186 111. 326.) 

An appeal was finally taken by the Danville Water Company to 
the Supreme Court of the United States where the decision of the 
Illinois Supreme Court was affirmed. (Danville Water Company 
v. City of Danville, 180 U. S., 619.) 

About this time two other cases in Illinois received the attention 
of both the Supreme Court of Illinois and the United States Court. 
Rogers Park Water Company v. John B. Fergus (decided February 
17, 1899, the same day as the original Danville case), 178 111., 571., 
and the Freeport Water Company v. City of Freeport (decided 
June 21, 1900) 186 111., 179. 

In these two cases the questions presented and decided were sub- 
stantially the same as those passed upon in the Danville case supra. 
The Illinois Supreme Court adhered to its decisions in the Danville 
water cases. These cases were then appealed to the Supreme Court 
of the United States where the judgment of the State Court, in each 
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case, was affirmed. (Rogers Park Water Company v. John. B. 
Fergus, 180 U. S., 624, and Freeport Water Company v. City of 
Freeport, 180 U. S., 587.) 

As to the case of the Rogers Park Water Company the author hap- 
pens to have personal knowledge of this case, having located in Rogers 
Park, Illinois, in 1891, and still residing there. It was then a munici- 
pality with its own local government. About 1888 it granted to the 
Rogers Park Water Company a so-called contract franchise for a 
term of thirty years, in which the company was permitted to meter 
all consumers and for domestic purposes charge at the rate of 40 cents 
per 1000 gallons for water furnished. 

After the water works was installed and other improvements were 
put in, such as sewers, pavements, etc., the territory settled quite 
rapidily. Consequently the Water Company prospered to a fair 
degree, and about 1896 or 1897 the company charged domestic con- 
sumers about 25 or 30 cents for 1000 gallons, an amount substan- 
tially less than the ordinance rates. About this time one John B. Fergus, 
a resident of Rogers Park, then a part of Chicago, by annexation, in 
1893, formed an association composed of a large number of consumers 
of the company for the purpose of contesting the rates charged by 
the Rogers Park Water Company on the grounds they were excessive 
and unreasonable. Through counsel employed they induced the 
City Council of Chicago to pass an ordinance fixing the rates to be 
charged by the Rogers Park Water Company, the same as those 
charged by the City of Chicago, very much less than those of the 
company. This action was challenged by the Water Company 
and relief was sought in the courts, with results heretofore set forth, 
namely, that the City had no power to make a contract to fix unalter- 
able rates for a term of years, but could enter into an agreement with 
the Water Company whereby "the supply could be made for the 
entire term, but the price is to be determined from time to time, and 
the rates to be settled by the rules of common law. " 

When the Rogers Park case was finally settled by the United 
States Court, Mr. Fergus was heralded as a great public benefactor. 
The right was established on the part of the public that franchise 
ordinances notwithstanding to the contrary, a state agency had the 
right to fix just and reasonable rates from time to time as the case 
may be. The author remembers a talk with H. E. Keeler, present 
here and a member of this Association, during the litigation in which 
Mr. Keeler stated: 
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I have a contract expiring in 1918, which must be carried out to the letter, 
as to rates, if the company insists, and if the people do not behave themselves, 
the company will charge the full contract rates. 

I shall now call your attention to more recent decisions of the courts 
some of which were based upon litigation growing out of orders en- 
tered by the Public Utilities Commission of Illinois. State Public 
Utilities Commission ex rel Harley B. Mitchell, et al, v. Chicago & 
West Towns Railway Company, et al, 275 111., 555. In this case 
the Chicago and West Towns Railway Company and others appealed 
from an order of the Public Utilities Commission dated October 15, 
1914, directing said companies to return to the rates and fares in 
effect on July 1, 1913, which were the rates permitted to be charged 
by authority of the municipalities served, until such time as the Com- 
mission could determine and fix the just and reasonable rates and 
fares. The Commission entered this order because it was shown that 
the railway companies had increased their rates on December 31, 
1913, which was contrary to Section 33 of the Public Utilities Com- 
mission Act. The Illinois Supreme Court held that this provision 
of the Act was void, and that the law did not become operative until 
January 1, 1914; that until said law went into effect there was nothing 
to prevent the appellants from increasing their rates. 

It was farther contended by the Company in this case that the 
provisions of the Public Utilities Commission Act under which the 
Commission was authorized to regulate the rates of a street railroad 
were in violation of Section 4 of Article 11 of the State Constitution. 
In disposing of this contention, the court said: 

The Public Utilities act does not violate Section 4 of Article 11 of our con- 
stitution. That provision is simply a limitation of the general powers of the 
legislature, and in one particular, only. It provides, in substance, that the 
legislature may not grant the right to construct and operate a street railroad 
within a municipality without requiring the consent of the local authorities 
having control of the streets or highways proposed to be occupied. That 
section of the constitution does not, by implication or otherwise, attempt to 
divest the State of its paramount authority and control of streets and high- 
ways. (Chicago and Southern Traction Co. v. Illinois Central Railroad Co. 
246 111. 146.) It is equally clear that that section of the constitution does not 
deprive the legislature of its powers to fix rates for such companies. Section 
34 of article 4 of the constitution has no bearing whatever on the question of 
the authority or power of the State to fix rates for a street railway. That 
section specifically provides that nothing therein contained shall be con- 
strued to repeal, amend or affect Section 4 of Article 11 of the constitution. 
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In case City of Chicago et al v. Wm. L. O'Connell et al, 278 111., 
591, and subsequently sustained by the United States Court, the 
Illinois Supreme Court said: 

It is true that a municipality cannot contract away the right to exercise 
the police power to secure and protect the morals, safety, health, order, com- 
fort or welfare of the public, nor limit or restrain by any agreement the full 
exercise of that power. We have accordingly held that a city cannot contract 
away its right, under the police power, to fix reasonable rates to be charged 
by a public utility furnishing water to the city and its inhabitants. (Rogers 
Park Water Co. v. Fergus, 178 111., 571; City of Danville v. Danville Water 
Co. 178 id. 299; Freeport Water Co. v. City of Freeport, 186 id. 179.) 

In case of Charles A. Hite v. Cincinnati, Indianapolis and Western 
Railroad Company et al. 284 111. 297, in which it appears that on 
March 20, 1900, Charles A. Hite and wife conveyed a strip of land 
in Coles County to the predecessor of the Cincinnati, Indianapolis 
and Western Railroad Company, the consideration being an agree- 
ment by the railroad to give Hite, his wife and son free transporta- 
tion during their natural lives, upon all trains carrying passengers 
over the railroad. The railroad carried out the provisions of the con- 
tract until December 31, 1915, when it refused to issue further passes 
contending that the issuing of said passes violated Section 37 of the 
Public Utilities Act. 

Hite contended that this Act is not valid as applied to the contract 
in question, as it is contrary to the provis ons of the Federal Consti- 
tution which forbids any state to pass a law impairing the obligations 
of a contract. In disposing of this contention the Court said: 

The Public Utilities act was passed by the General Assembly in its exercise 
of police power (City of Chicago v. O'Connell, 278 111. 591) All contracts, whether 
made by the Slate itself, by municipal corporations or by individuals, are sub- 
ject to be interfered with or otherwise affected by subsequent statutes enacted in 
the bona fide exercise of the police power, and do not, by reason of the contracts 
clause of the Federal constitution, enjoy any immunity from such legislation. 
(12 Corpus Juris, 991, Manigault v. Springs, 199 U. S. 473; Union Dry Goods 
Company v. Georgia Public Service Corp. 142 G. A. 841.) The reason for this 
rule is thus well stated in Manigault v. Springs, supra: "It is the settled law 
of this court that the interdiction of statutes impairing the obligation of con- 
tracts does not prevent the State from exercising such powers as are vested 
in it for the promotion of the common weal or are necessary for the general 
good of the public, though contracts previously entered into between indi- 
viduals may thereby be affected. This power, which in its various ramifica- 
tions is known as the police power, is an exercise of the sovereign right of the 
government to protect the lives, health, morals, comfort and general welfare 
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of the people and is paramount to any rights under contracts between indi- 
viduals. Familiar instances of this are where parties enter into contracts, 
perfectly lawful at the time to sell liquor, operate a brewery or distillery or 
carry on a lottery, all of which are subject to impairment by a change of policy 
on the part of the State, prohibiting the establishment or continuance of such 
traffic, in other words, that parties by entering into contracts may not stop 
the legislature from enacting laws intended for the public good." The con- 
dition contained, in this deed was therefore subject to such regulation as 
might thereafter be made by the State in the exercise of its police power. 
Appellant dealt with the railroad company knowing that it was a public 
utility and that any contract made with it relating to its service was subject 
to alteration or abrogation by the State in its exercise of that police power. 

In one of the recent cases decided by the Illinois Supreme Court 
on October 23, 1920, Maclay Hoyne v. The Chicago and Oak Park 
Elevated Railroad Company, 294 111. 413, in which the right of the 
Elevated Railroad Company to increase its passenger fares from 5 
cents to 6 cents for each passenger was challenged, at page 417 the 
Court said: 

The Supreme Court of the United States, in Home Telephone Company v, 
Los Angeles, 211 U. S. 263, has stated it as the settled doctrine of that court 
that the State may authorize one of its municipal corporations to estab- 
lish, by an inviolable contract, the rates to be charged by a public ser- 
vice corporation or natural person for a definite term not grossly un- 
reasonable in point of time, and that the effect of such a contract is to suspend, 
during the life of the contract, the governmental power of fixing and regulating 
the rates. It is further stated, however, in that case, that for the very reason 
that such a contract has the effect of extinguishing pro tanto an undoubted 
power of government, both its exercise and the power to make it must clearly 
and unmistakably appear and all doubts must be resolved in favor of the con- 
tinuance of the power. It is the settled doctrine of Illinois that neither the 
State nor our constitution has given cities and villages, or any other munici- 
pality in this State, the right or power to establish by such a contract- the 
rates to be charged by railroad companies, whether street railways or railroads 
organized under the general Railroad act. (P. 417, 294 111.) 

At pages 420 and 421, the Court further said: 

The result of our holding being that neither the constitution of this State 
nor the legislature in any act has given to the city of Chicago or to any other 
city of this State the authority to make an inviolable contract with any street 
railway or any railroad company with reference to the rates of fare which 
such companies shall charge passengers, it follows that the city of Chicago's 
contract with appellees with reference to fares to be charged by them is not 
binding on the State. As against the State's right to fix the rates of fare for 
appellees through the commission such contract has no binding force. (De- 
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troit v. Detroit Citizen's Railway Co. 184 U. S. 368). To hold otherwise 
would be, in effect, to oust the State of one of its sovereign prerogatives. 
Section 23 of article 4 of our constitution, providing that the General As- 
sembly shall have no power to relieve or extinguish in whole or in part, the 
indebtedness, liability or obligation of any corporation or individual to this 
State or to any municipal corporation therein, is no bar to the legislature 
asserting its right to regulate and fix rates for railroad companies. Giving 
the words "liability and obligation," used in that section, their broadest 
meaning, the provision would then not have the effect to make valid and 
binding, as against the State, the rates of fare established by the city of 
Chicago and appellees in their contracts. The liability or obligation spoken 
of in that section of the constitution only has reference to liabilities and 
obligations which the corporation and the municipality have the legal right 
and power to make, not only as between themselves but also as against the 
right of the State to interfere. We cannot interpret this provision of the 
constitution to give cities the right, by contract, to establish rates for rail- 
road companies when the same constitituion in other sections has vested this 
right solely in the legislature. For the same reason it is equally clear that 
the provisions of the State and Federal constitutions providing against the 
passage of laws by the State impairing the obligation of contracts are not 
applicable to the contracts in question. (Pages 420 and 421, 294 111.) 

In case The Chicago Railways Company v. The City of Chicago 
(292 111. 190) in which the City of Chicago was urging that the set- 
tlement ordinances passed in 1907 constituted valid contracts with 
the Street Car Companies as to rates of fare, the Illinois Supreme 
Court said (page 195) : 

A question arguetl at length is whether the General Assembly, acting 
through the State Public Utilities Commission as its authorized agency, may 
lawfully change the rate of fare fixed by contract between a municipality 
and a public utility, such as a street railway corporation. That question 
was recently given full consideration upon the same authorities here cited 
and relied upon, in the case of Public Utilities Commission v. City of Quincy, 
290 111. 360, and it was there held that the General Assembly has such power. 
It was there determined that the power to regulate rates to be charged by a, 
public utility is vested in the General Assembly, that the General Assembly 
has never conferred upon any municipality power to make inviolable con- 
tracts for rates for a public utility; that such power of a municipality is not 
to be implied from authority granted to control streets and regulate the use 
thereof by public utilities (292 111. 195). 

The fact is that Illinois was the pioneer in establishing the law as 
to the power of the State to regulate rates. In the celebrated case 
Mann v. People 69 111. 80, affirmed by the United States Court, 94 
U. S. 113. it was held that the power to fix and regulate rates as to 
public utilities was a common law, one inherent in the State. 
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The recent case of Union Dry Goods Co. v. Georgia Public Service 
Corporation, 248 U. S. 372, related to the right of a private corpora- 
tion, empowered to contract in its business without any enabling 
act of legislation, to make a contract for an apparently reasonable 
time for service by a public utility. By the contract the Public 
Service Corporation agreed to furnish electric light and power to 
the dry goods company at its place of business in Macon, Georgia, for 
five years at stipulated prices, which the dry goods company agreed 
to pay. During the time the Railroad Commission fixed higher rates 
for the service and the question considered was whether the rates 
fixed in the exercise of the police power suspended the contract. The 
decision was that they did and the court quoted from Hudson County 
Water Co. v. McCarter, 209 U.S., 349 that "one whose rights, such as 
they are, are subject to state restriction can not remove them from 
the power of the state by making a contract about them. " 

The United States Court also quoted from Atlantic Coast Line 
Railroad Company v. Goldsboro, 232 U. S. 548, that: 

It is settled that neither the "contract" clause nor the "due process" 
clause has the effect of overriding the power of the state to establish all regu- 
lations that are reasonably necessary to secure the health, safety, good order, 
comfort, or general welfare of the community; that this power can neither 
be abdicated nor bargained away, and is inalienable even by express grant, 
and that all contract and property rights are held subject to its fair exercise. 

From a legal standpoint there was never a proposition of law, as 
to the rights of the state through its police-power to fix and determine 
just and reasonable rates or the duty of the members of the Public 
Utilities Commission under their oath of office, more definitely 
settled. 

Thus far only the legal phase of the problem has been taken up. 
There are other phases which may be discussed with profit. 

Reverting again to the resolution adopted by the City Council 
of Quincy, Illinois, the following facts are at least interesting: 

May 19, 1914, the Quincy Gas, Electric and Heating Company 
made formal application to the Public Utilities Commission of Illinois 
for authority to change its rates for gas service in the city of Quincy, 
Illinois. July 7, 1914, the said city of Quincy (afterwards designated 
the petitioner in the proceeding) filed with the Commission a cross- 
petition and complaint among other things alleging 
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That the present rates for gas and electricity and the proposed rates for 
gas in the said city of Quincy are unjust, unreasonable, discriminatory, and 
preferential; and praying (5) that the Commission will make the necessary and 
proper investigation to determine what shall constitute just, reasonable, non- 
discriminatory, and non-preferdntial rates .... and enter an order 
fixing such just, reasonable, non-discriminatory and non-preferential rates, 
and requiring the observation thereof. 

July 14, 1914, the company filed its answer to the cross-petition 
and complaint alleging among other things that : 

But it is denied (4) that the rates for gas and electricity in effect in the said 
city of Quincy are in excess of the just and reasonable rates, (5) that the 
schedule of rates now in effect is discriminatory and preferential. 

March 1, 1916, the company filed a further reply to the cross-peti- 
tion and complaint filed by the city of Quincy, Illinois alleging among 
other things that 

On April 5, 1911, the city of Quincy enacted an ordinance granting to the 
Quincy Gas, Electric and Heating Company, respondent herein, permission 
to construct, maintain, and operate an electric light, power, and heating 
system in the city of Quincy, for a period of thirty years, and providing a 
schedule of rates to be charged for such service and the manner in which 
such rates, from time to time, might be changed, .... (9) that in keep- 
ing and performing the various covenants and agreements contained in the 
said ordinance agreement, the respondent has relied upon the said ordinance 
agreement constituting a valid, binding, and legal contract between the said 
city of Quincy and the respondent, and that the said city of Quincy has re- 
ceived and accepted the benefits arising from the said performance and the 
expenditures of the said large sums of money, (10) that the respondent has 
at no time consented that the rates charged by it for electric current fur- 
nished said city of Quincy and its inhabitants shall be reduced below the 
schedule of rates filed with this Commission on February 10, 1914, (11) that the 
rates charged by the Quincy Gas, Electric and Heating Company for elec- 
tricity are not excessive rates, under the said ordinance agreement, (12) that, 
in view of the terms and conditions of said ordinance agreement, this Com- 
mission has no jurisdiction to investigate and determine the rates to be 
charged by respondent, and that only a court of law or equity has such juris- 
diction, .... (16) and that, until the said ordinance agreement is 
amended as aforesaid and the respondent is reimbursed by the said city of 
Quincy as aforesaid, this Commission has no jurisdiction to investigate and 
determine the rates of charge to be made by respondent for electricity fur- 
nished the said city of Quincy and its inhabitants, nor has the Commission 
authority to compel respondent to reduce the rates provided for in the said 
ordinance agreement unless consented to by the respondent, and that the said 
act entitled 'An act to provide for the regulation of public utilities' is, as to 
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respondent, unjust, unreasonable, confiscatory, void, and in violation of 
section 1 of the Fourteenth Amendment and section 10 of Article 1 of the Con- 
stitution of the United States. (I. P. U. C. V 4, PP 423, 424, 426 and 426.) 

At the expense of repetition and in order to present the picture viv- 
idly, the resolution adopted by the City Council of Quincy, Illinois 
is again quoted: 

This Council has repeatedly and unanimously declared itself in favor of 
municipal self-government in the matter of granting rights and privileges 
belonging to the people of a municipality and against the arbitrary annul- 
ment of the municipal rights in franchises and contracts made previous to 
the existence of the State Board of Public Utilities and contrary, this Council 
believes, to section 10 article 1 of the United States Constitution which says 
that "no state shall pass an ex post facto law, or law impairing the obligation 
of contracts." 

Please note that in 1916 before this country was materially affected 
by the "World's War" the city of Quincy was calling upon the Com- 
mission to fix and establish lower rates than those provided by a fran- 
chise ordinance. In defense the company urged that the ordinance 
constituted a contract and for that reason the Commission did not 
have jurisdiction and that a variation from said ordinance rates would 
violate the constitution of the United States. When the scene is 
shifted to 1919 and 1920, by reason of economic conditions brought 
on by the great war, it became necessary for the Commission to raise 
rates, in many instances exceeding rates fixed by ordinances, and the 
city of Quincy shifts its position and claims the rates to be charged are 
those fixed by so-called contract ordinances and that any annulment 
of same would violate the Constitution of the United States. The 
utility companies are not now complaining of the action of the Com- 
mission fixing rates exceeding ordinance rates. 

It is unnecessary to argue that if the Commission has power to fix 
rates lower than those set forth in a so-called contract ordinance, if 
found to be excessive after investigation, the Commission likewise has 
power to fix rates higher. This should be self-evident to the most 
skeptical or belated official or individual. 

The Commission in disposing of the cross-petition and complaint 
issued an order on May 7, 1917, Case 2523, I. P. U. C. V 4, p. 423, 
ordering the company, and the company obeyed the order to place 
in effect rates substantially lower than those permitted by the city 
of Quincy. In order to take such action necessarily the Commission 
was required to hold that rates found just and reasonable by it must 
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prevail irrespective of those set forth in so-called franchise or con- 
tract ordinances. 

The Illinois Commission early in its existence, during the term of 
Governor Dunne, clearly declared itself as to its duty and power to 
fix and establish just and reasonable rates, contract ordinances not- 
withstanding to the contrary. 

In case Cook County Real Estate Board v. Chicago Surface Lines 
et al, case 3281, 1. P. U. C. Vol. 2, p. 291, passed September 29, 1915, 
the Commission held that (p. 294) 

The Commission was given full jurisdiction in the Illinois Public Utilities 
Law over all questions involving the service of Public Utilities. In the 
exercise of its power under the law, the Commission from all the evidence in 
the case believes that trailers should be operated by respondents and the 
order will so provide. 

This order was confirmed by the Illinois Supreme Court and that 
court sustained by the United States Court. (City of Chicago et al 
v. Wm. L. O'Connell, 278 111., 591). This order of the Commission 
heretofore referred to, directing the operation of trailers was in direct 
conflict with the settlement ordinances of 1907. 

In case of Polo Mutual Telephone Company and the intervening 
petition of the City of Polo, Illinois, No. 3121, 1. P. U. C. Vol. 3, p. 31, 
decided December 23, 1915, Commissioner Yates speaking for the 
Commission, after quoting many court decisions, held that, page 35, 

In the present case it clearly appears that the legislative department of this 
state has never divested itself of the power to regulate rates of telephone 
companies and our conclusion is that this Commission is not bound by the 
so-called contract entered into between the City of Polo and the Polo Mutual 
Telephone Company in so far as said contract attempts to establish the rates 
that shall be charged by said telephone company. 

In raising rates during the last few years, the Commission first 
applied the universal rule laid down by courts "The utility is entitled 
to a fair return upon the fair value of the property" and the findings 
established early in its existence as to its jurisdiction versus so-called 
contract ordinances so clearly settled by the courts. 

Regulation came about by reason of insistent demands by the public 
to correct abuses by so-called monopolies engaged in the utilities field, 
upon which the public was dependent, but had no effective instru- 
mentality to protect it. The keynote of all regulatory laws is that 
the public shall receive adequate services at just and reasonable rates. 
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The fact is that State Commissions were created for the very purpose 
of breaking so-called contract ordinances. In the pre-war period 
the public believed that many of the rates authorized by ordinances 
were excessive and necessarily if the State Commission was to give 
any relief the rates prescribed by ordinances or otherwise must be 
disregarded. That part of the public which now accuses the Com- 
mission of being contract breakers and corporation tools by reason 
of disregarding those so-called contracts is responsible for obtaining 
decisions from various state courts and even the United States courts, 
as hereinbefore referred to, that the rates prescribed in these ordi- 
nances must be set aside when it is determined, as provided by law, that 
the rates so fixed are unjust, unreasonable, insufficient or excessive. 
From the point of view of that same part of the public, in the pre-war 
period the test applied to determine the popularity of the Commis- 
sion was the extent to which it lowered rates and broke so-called 
•contracts. 

Apparently there is a movement on foot to change the laws of this 
state to the effect that any rates or charges for utility service fixed 
by so-called contract ordinances shall prevail and remain unchanged 
during the life of the ordinance. That means the public would be 
burdened without recourse to pay the rates for the term of the ordi- 
nance which may be passed at this time based upon present high 
prices of labor and material. Suppose a franchise expires now and 
the utility demands a new ordinance very favorable to itself and 
greatly to the disadvantage of the public, under the threat of discon- 
tinuance of service. Is it not possible under such conditions to have 
a great wrong forced upon the public without recourse? The street 
car franchise recently expired in Toledo, Ohio, and the company, 
in order to compel the city to comply with its demands, removed all 
of its street cars from the city during the night. 

Were the author a large owner of public utility properties, he would 
urge with all the force within him that the laws of this state should 
be changed to the effect that all rates fixed by ordinances should pre- 
vail during the term of the ordinance. We are now living in an era 
of high prices for labor and material on account of the great World's 
war. Prices must come down. How soon and how fast no one 
knows. 

The Supreme Court of this state in the Danville case supra, back 
in 1899 when times were normal, well said: 
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It is impossible to determine with absolute or even tolerable certainty 
what changes a few years might work in the character and reasonableness of 
rates to be charged for water supply. No contract is reasonable by which 
the governing authority abdicates any of its legislative powers and precludes 
itself from meeting, in a proper way, emergencies or occasions that may arise. 

The Court of Appeals of New York in passing upon the constitu- 
tionality of the New York emergency housing law said (reported in 
Chicago Tribune, March 9, 1921): 

Either the rights of property and contract must, when necessary, yield to 
the public convenience and the public advantage, or it must be found that 
the state has surrendered one of the attributes of sovereignty for which gov- 
ernments are founded, and make itself powerless to secure to its citizens the 
blessings of freedom and to promote the general welfare. 

Shall the State surrender one of the attributes of sovereignty for 
which governments are founded, and make itself powerless to secure 
to its citizens the blessings of freedom by reason of present agitation, 
largely political, growing out of economic conditions as a result of the 
great "World War?" There can be but one answer. No. 



